IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

UNI TED STATES FI DELI TY AND

GUARANTY COMPANY, PLAI NTI FF
VERSUS ClVIL ACTION NO. 4:92CVv240-S-D
PLANTERS BANK & TRUST COVPANY, DEFENDANT.

MVEMORANDUM OPI NI ON° GRANTI NG
SUA SPONTE MOTI ON FOR SUMVARY JUDGVENT

This cause is before the court on the sua sponte notion of the
court for summary judgnent. USF&G filed this action as a decl ara-
tory judgnent against Planters Bank concerning a claim nmade by
Planters on a financial institution bond. Planters filed an answer
and a count ercl ai mdemandi ng judgnent in the amount of $637, 600. 73,
pl us prejudgnment interest, costs, and punitive danages in the
amount of $3, 000, 000. 00. The court issued a menorandum opi ni on on
USF&G s notion for partial summary judgnment on October 17, 1994.
Pursuant to said menorandum the court's order declared and
adj udged that the Financial Institution Bond Standard Form24 (bond
nunmber 32-0020-10674-91-1), purchased by the defendant from the
plaintiff, covered the $58,500.00 |oss suffered by the defendant
due to itenms negotiated by WIlliam C. Miloney into cash or
cashier's checks. Since the matter was not before the court on
cross notions for summary judgnent, the court could not grant

Planters a final judgment on its counter-claimfor the $58, 500. 00.



A. Standard of Revi ew

On a notion for summary judgnent, the court nust ascertain
whet her there is a genuine issue of material fact. Fed. R GCv. P
56(c). This requires the court to evaluate "whether there is the
need for a trial--whether, in other words, there are any genuine
factual issues that properly can be resolved only by a finder of
fact because they may reasonably be resolved in favor of either

party." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986).

The United States Suprenme Court has stated that "this standard
mrrors the standard for directed verdict...which is the trial
judge nust direct a verdict if, under the governing | aw, there can
be but one reasonabl e conclusion as to the verdict. |If reasonable
mnds could differ as to the inport of the evidence, however, a
verdict should not be directed.” Anderson, 477 U S. at 250-51
(citation omtted). Further, the Court has noted that the "genuine
i ssue" sunmmary judgnent standard is very simlar to the "reasonabl e
jury" directed verdict standard, the primary di fference between t he
two being procedural, not substantive." [d. at 251. "In essence
...the inquiry under each is the sane: whether the evidence
presents a sufficient disagreenent to require submssionto ajury
or whether it is so one-sided that one party nust prevail as a
matter of law " 1d. at 251-52. Further, "[t]he nere existence of
a scintilla of evidence in support of the plaintiff's position wll
be insufficient; there nust be evidence on which the jury could

reasonably find for the plaintiff.” 1d. at 252 (citation omtted).



In ruling on a notion for summary judgnent, the court is not
to nmake credibility determ nations, weigh evidence, or draw from
the facts legitimte inferences for the novant. Anderson, 477 U. S
at 255. Rather, the evidence of the nonnovant is to be believed,
and all justifiable inferences are to be drawn in his favor.
Anderson, 477 U.S. at 255. It should be pointed out, though, that
if the " "evidentiary facts are not disputed, a court in a nonjury
case may grant summary judgnent if trial would not enhance its

ability to draw i nferences and conclusions.' " [In re Placid QI

Co., 932 F.2d 394, 398 (5th Cr. 1991) (quoting Nunez v. Superior

Gl Co., 572 F.2d 1119, 1124 (5th Cr. 1978). As the Placid court
recogni zed, "[I]t makes little sense to forbid the judge from
drawi ng i nferences fromthe evidence submtted on sunmary judgnent
when the sane judge will act as the trier of fact, unless those
inferences involve issues of wtness credibility or disputed
material facts.” 1d. (Enphasis added.) Once a properly supported
nmotion for summary judgnment has been filed, it is incunbent upon
t he nonnovant to go beyond the pl eadi ngs and argunents of counsel

in order to establish that there is a genuine issue of materia

fact for trial. See generally, Professional Mnagers, lnc. V.

Fawer, Brian, Hardy & Zatzkis, 799 F.2d 218, 221-23 (5th Crr.

1986) .
Facts
USF&G executed and delivered a Financial Institution Bond
Standard Form 24 (bond nunber 32-0020-10674-91-1) on January 1,

1991, to Planters Bank. Said bond is designed to act as an



insurance policy for certain losses incurred by Planters as
explained within the |anguage of the bond. The bond contains a
singl e | oss deductible of $50, 000. 00.

On May 19, 1992, Planters notified USF&G of a possible |oss
all eged to be covered by the bond. Subsequently, two proofs of
| oss were submtted by Planters. The clains involved certain
alleged forgeries and fraud commtted by WIlliam C. Ml oney.
Wlliam C. Ml oney, Jr., stole checks from the law firm trust
account of Townsend, MWIlians and Holladay and nade forged
deposits and negoti ated forged trust account checks on the account.
The check-kiting schene invol ved the transfer of funds between the
Townsend, McW I lians and Hol | aday trust account at Planters Bank,
an account at the Sunburst Bank, and an account at the Bank of
Ruleville. On Septenber 23, 1992, USF&G denied Planters' cl ains.
The total of the clains is $637, 600. 73.

Di scussi on

In the pertinent provisions of the bond, USF&G agreed to
indemmify Planters for:
ON PREM SES

(B)(1) Loss of Property resulting directly from
(a) r obbery, burgl ary, m spl acenent ,
myst eri ous unexpl ai nabl e di sappearance and
damage thereto or destruction thereof, or

(b) theft, false pretenses, common-|law or
statutory larceny, commtted by a person
present in an office or on the prem ses of the
| nsur ed.

while the Property is | odged or deposited within offices
or prem ses | ocated anywhere



Planters suffered a | oss in the anount of $58,500.00 that was
recei ved i n cash or cashier's checks by Mal oney when he negoti at ed,
within the premses of Planters, forged stolen trust account
checks. Planters argues that this loss conmes within the "ON
PREM SES" provision and, thus, is covered by the bond. USF&G
mai ntai ns that $58, 500. 00 | oss suffered by Planters come within an
exclusion for funds which have not been finally paid.

The pertinent exclusion contained in the bond provides:

(o) loss resulting directly or indirectly from paynents

made or withdrawal s froma depositor's account involving

items of deposit which are not finally paid for any

reason, including but not limted to Forgery or any ot her

fraud, except when covered under |Insuring Agreenent (A);

Al though exclusion (0) historically was designed to exclude
coverage for loss incurred due to a check-kiting schene, the

unanbi guous | anguage does not Iimt the exclusion to that type of

loss. See Mtsui Mrs. Bank v. Federal Ins. Co., 795 F. 2d 827, 831

(9th Cr. 1986). The burden is upon the plaintiff to prove that
this exclusion is applicable. "[Where an exclusion is specifi-
cally pleaded as an affirmative defense the burden of proving such

affirmative defense is upon the insurer;..." Sunday v. Lititz Mit.

Ins. Co., 276 So.2d 696, 698 (M ss. 1973); see Sentry |Insurance v.

Weber Conpany, Inc., 2 F.3d 554 (5th Cr. 1993) (citing Texas

statute) ("The insurer, however, bears the burden of establishing
that one of the policy's Iimtations or exclusions constitutes an
avoi dance or affirmative defense to coverage.").

The forged checks cashed or converted to cashier's checks by

Mal oney personally at the Planters Bank are separate from the



check-kiting scheme. Maloney did not deposit these itens into an
account to receive imediate credit upon which to kite checks.
Instead, he sinply cashed forged checks. USF&G argues that
Planters did not suffer a |oss by these transactions, since the
Townsend, MWIIlianms and Holladay trust account had sufficient
funds to cover the forged checks. The fact that the trust account
legitimately had sufficient funds on deposit at the tinme Ml oney
cashed the forged checks indicates that exclusion (0) does not
apply. Exclusion (0) is dependent upon an account being i nproperly
credited with deposits that have not been collected fromthe payor
bank. Additionally, the argunment ignores that the checks were
forgeries negotiated on the prem ses of Planters. The $58, 500. 00
loss is covered by the "ON PREM SES" cl ause and not excluded by
(0).

Accordi ngly, the sua sponte notion for sunmmary judgnent as to
the defendant's counterclaim for $58,500.00 is appropriate and
shal | be granted. An order pursuant to this nmenorandum opi nion
shal | be issued.

This the day of February, 1995.

CH EF JUDGE



